BEFORE THE KLAMATH COUNTY PLANNING COMMISSION AND
BOARD OF COMMISSIONERS

Application for Approval of a
Recycled Water Project to allow the
irrigation of approximately 550
acres of agricultural land with
Class C to Class B Recycled Water
for the production of certain crops
including the construction of an

South Suburban Sanitary District

Final Written Argument
ORS 197.763 (6) (e).

Proposed Findings of Fact and

approximate 95 acre lined storage | Conclusion of Law.
reservoir and a 6 mile, 18 inch
pipeline on property located east of
Highway 39 north of Short Road,
east and west of Reeder Road, and
south of the OC&E Trail.
Applicant: South Suburban

Sanitary District

Case File No. Type II 1-20 (Site 1)

1. Introduction.

This Final Written Argument is submitted by the South
Suburban Sanitary District (“District”) pursuant to ORS 197.763 (6)(e) and
the procedures established by the Board of Commissioners (“Board”) and
Planning Commission at their June 23rd hearing regarding the above-

entitled matter. The public record was closed for Site 1 on July 10, 2020. This
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Final Written Argument does not contain any new evidence. It is intended
to summarize the District’s legal position based on the criteria applicable to
the County’s review of the District’s proposed Recycled Water Project and
the evidence in the record. It also includes proposed Findings and a
Conclusion of Law that the County can adopt in approving the District’s
request for Site 1, along with proposed Conditions of Approval.

The Planning Commission and Board have scheduled a meeting
for July 21, 2020 to deliberate and render a decision regarding the above-
entitled application for Site 1, and also for the District’s Site 2 project. Since
the record is closed for both applications, no new testimony or evidence can
be submitted at the July 215 meeting.

The District has previously submitted a Final Written Argument
for Site 2 based on the evidence in the record for that application. This Final
Written Argument is based on the evidence in the record for Site 1. It is
important to remember that while the County’s criteria applicable to each of
these proposed Recycled Water Projects is the same, the evidentiary record
established for either the Site 1 or Site 2 projects is separate and
distinguishable. Moreover, the Planning Commission and Board will render

separate decisions regarding the Site 1 and Site 2 projects.



II. Proposed Findings, Conclusion of Law and Conditions of
Approval.

The following Statements, Findings, Conclusion of Law and

Conditions of Approval can be adopted by the County in support of a
decision approving the District’s proposed Recycled Water Project (Site 1) as
required by KCLDC 20.030.

The District is an Oregon Municipal Corporation operating
pursuant to Oregon Revised Statute Chapter 450. The District Board
unanimously approved a Recycled Water Project for Site 1 to provide
irrigation for alfalfa/fodder or other crops eligible for the land application
of either Class B or Class C recycled water pursuant to Oregon law. This
proposed Project will also be referred to as the District’s Land Application
Project in this Final Written Argument. Site 1 is zoned Exclusive Farm Use
(“EFU”) pursuant to the County’s Land Development Code (“KCLDC").

The State of Oregon has adopted legislation and administrative
rules (“OAR’s”) that allow and encourage the application of reclaimed water
on agricultural land zoned EFU. ORS 468B.015 (1); OAR 340-055-0007. The
structure of this law requires coordination between the State and local

jurisdictions, such as Klamath County, in the approval of Land Application



Projects to ensure the protection of the environment, agricultural land and
the health of the public.

Specifically, the KCLDC permits the land application of
reclaimed water on EFU land for agricultural production by right pursuant
to an administrative Type II review subject to compliance with KCLDC
Article 41 (Site Design Review), the requirements of ORS 215.246 and the
issuance of a permit from the Department of Environmental Quality
(“DEQ”). The County has the authority to elevate this Type II review to a
public hearing before the Planning Commission, as is the case here.
However, such elevation does not impose any additional legal requirements
in the County’s review of a proposed Land Application Project.

The District can meet the above stated applicable criteria based
on the following proposed FINDINGS:

A. The County’s Design Review Requirements (KCLDC 41.060 A-
P.

FINDING: The District’s Site Plans for its Land Application
Project comply with the County’s Design Review requirements set forth in
KCLDC 41.060 A-P as determined by the Planning Director in his Staff
Report for Case File No. Type II 20-1 (Site 1).

Therefore, KCLDC 41.060 A-P is satisfied.



B. ORS 215.246 (3) — Alternative Sites Review

FINDING: The District has explained in writing, as required by
ORS 215.246 (3), how alternatives to the District’s proposed Recycled Water
Project (Site 1), specifically identified by interested parties, were considered
and why those alternatives were not used by the District. The District’s
Alternative Sites Report (Site 1) and Addendums were prepared by Walt
Meyer, a Civil Engineer with West Yost Associates in Eugene, and Project
Engineer for the District. See Alternative Sites Report—Site 1 (Exhibit CM),
Addendum (Exhibit DS), Addendum dated July 2, 2020 (Exhibit EE) and
Addendum No. 2 dated July 10, 2020 (Exhibit ES).

These Alternative Sites Reports for Site 1 do the following: (1)
specifically identify the examined alternative; (2) provide an assessment of
the alternative; and (3) provide an explanation why the alternative is not a
teasible alternative for the proposed Land Application Project on Site 1. All
in compliance with the requirements of ORS 215.246 (3).

The District acknowledges that there may be disagreement by
those opposed to the proposed Project regarding the District’s Alternative
Sites Review for Site 1. However, the law is clear that a County cannot deny

a Land Application Project if the applicant has considered the identified



alternatives and explained in writing the reasons for not using an alternative.
LUBA has held that virtually any written explanation by an applicant would
suffice under the very limited obligation imposed by ORS 215.246 (3).
Oregon Coast Alliance v. Curry County, 78 Or LUBA 81 (2018).

The District has met this standard in its Alternative Sites Review
for Site 1 and explained why a particular identified alternative is not feasible.
ORS 215.246 (3) does not allow the County to determine that a particular
identified alternative is preferred over the District's Recycled Water Use
Project (Site 1) and deny the proposed Project.

Therefore, ORS 215.246 (3) is satisfied.

C. ORS 215.246 (4) (b) (c) —the District’s Land Application Project
is an allowed use in the EFU zone.

FINDING: The District’'s Land Application Project for Site 1
qualifies as a land application use and is allowed in the EFU zone pursuant
to ORS 215.246 (4). ORS 215.246 (4) (b) provides that the establishment and
use of facilities, including equipment, aerated and nonaerated water
impoundments, pumps and other irrigation equipment, that are accessory
to and reasonably necessary for the land application to occur on the subject
tract is allowed. ORS 215.246 (4) (c) also recognizes that the transporting of

reclaimed water to a property where the land application occurs is a use



allowed the EFU zone if the pipe is located in a public right of way or on
private property. Here, the pipe transporting the reclaimed water to Site 1
will either occur within a public right of way or on private property in
compliance with ORS 215.246 (4)(c).

Project Engineer Walt Meyer submitted a letter to the County
addressing how the District’s Recycled Water Project and ~its component
parts qualified as an allowed use under ORS 215.246 (4)(b). See Exhibit DS,
Letter from Mr. Meyer dated June 24, 2020. Mr. Meyer identified the
essential and normal component parts of the designed proposed Land
Application Project for Site 1 as including: (1) a pipeline to convey recycled
water to the irrigation site; (2) storage of water at the site for periods when
no irrigation is taking place; and (3) irrigation pumps with irrigation
pipelines and sprinklers. Mr. Meyer also stated the following: (1) the
pipeline to convey the reclaimed water to the site is not a utility facility
service line; (2) the proposed storage reservoir is sized to be as small as
possible for years when there is more than average rainfall; and (3) no
treatment will take place at the site.

Mr. Meyer summarized by stating: “It is my professional

opinion that the aforementioned component parts of the proposed recycled



water project constitutes the establishment and use of facilities that are
customarily accessory to and reasonably necessary for the land application
to occur on Site 1 in compliance with ORS 215.246 (4)(b).”

The District’s proposed Land Application project for Site 1
qualifies as a land application project and is an allowed use in the EFU zone
pursuant to ORS 215.246 (4). Therefore, ORS 215.246 (4) is satisfied.

D. The District agrees with Staff recommended condition No. 1.

FINDING: The County has the authority to impose such
conditions as may be necessary to assure compliance with the applicable
provisions of the KCLDC. KCLDC 20.040. The District agrees with Staff
recommended condition No. 1 that the County’s approval of its application
for Site 1 is subject to the issuance of a permit from DEQ as required by
KCLDC 54.030 (M): “The applicant shall obtain any and all permits and
approvals required from the Oregon Department of Environmental
Quality.”

Therefore, KCLDC 54.030 (M) is satisfied.

E. The District agrees with the other Staff recommended
conditions of approval 2-6.

FINDING: The District agrees with the other Staff

recommended conditions of approval 2-6 including (a) obtaining any and all



permits from the Oregon Department of Parks and Recreation for the
installation of pipe along the OC & E Trail; (b) obtaining any and all permits
from the Oregon Department of Transportation for the installation of pipe
within the ODOT right of way; and (c) obtaining any and all permits from
the US Bureau of Reclamation.
Therefore, all other requirements of the KCLDC are satisfied.
F. The District proposes a condition of approval to ensure that the

Proposed Land Application Project will not be constructed
within the Forest Zone.

FINDING: The District’s Land Application Project is intended
to be constructed on land zoned EFU. However, for clarification, the District
proposes the following condition: “The District’'s Recycled Water Use
Project shall not be located on any land within the Forest Zone.”

Therefore, this condition will ensure that the District’'s Land
Application Project will not be constructed on any Forest Zoned land.

CONCLUSIONS OF LAW: Based on the foregoing FINDINGS,

and the findings set forth in the Staff Report for the above-entitled Case File
(Site 1), the County can conclude that the District has satisfied any and all

criteria applicable to the District’s proposed Land Application Project
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pursuant to State and County law subject to the aforementioned Conditions
of Approval based on the evidence in the record.
Therefore, the County approves the District’s proposed Recycled
Water Project for Site 1 in accord with its authority pursuant to KCLCD
20.030.
III. Many of the concerns expressed by Opponents to the proposed
Land Application Project for Site 1 are not relevant in this

County proceeding but will be addressed during the DEQ
review process under State Law.

The District acknowledges and respects the concerns expressed
by opponents to the proposed Recycled Water Project for Site 1 related to
water quality, public health and the protection of agricultural land and the
environment. The District takes these concerns seriously and will be
required to address these issues prior to the issuance of a final DEQ permit
as required by KCLDC 54.030 (M).

The DEQ review of a recycled water project is complex, technical
and extensive and includes an opportunity for public participation. See
Exhibit CJ, the District’s Project Summary (Site 1); OAR 340-045-0027. These
rules specifically provide that the primary objective of DEQ is to safeguard
the public’s health and environment when approving such projects. OAR

340-055-0012 (1) and (2); OAR 340-055-0016. The rules also specifically
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provide a comprehensive list of application requirements demonstrating
how the proposed recycled water plan complies with the State’s Recycled
Water Use Rules and protects the public’s health and the environment. OAR
340-055-0025.

None of these types of concerns expressed by opponents in the
County’s land use process in opposition to the District’s proposed Land
Application Project for Site 1 are relevant based on the aforementioned
applicable County criteria. Instead, these concerns will be addressed in the
DEQ process as outlined above.

IV. Questions asked by the Planning Commission and Board.

The Planning Commission and Board requested the District to
respond to the following questions. The District responded to these
questions pursuant to a letter from Gregory S. Hathaway, an attorney for the
District, dated July 1, 2020 with attachments from Walt Meyer, District
Project Engineer (Exhibit DS).

Question No. 1: Explain why the District’s proposed Recycle

Water Project for both Sites 1 and 2 is a Land Application Project and not a

Utility Facility Project.
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Response: See attached Letter from Gregory S. Hathaway dated
July 1, 2020 (Exhibit DS), and the attached letter from Walt Meyer dated June
24, 2020 marked as Exhibit A. Also, see Section II C. above regarding findings
demonstrating that the District’s proposed Recycled Water Use Project
qualifies as a Land Application Project pursuant to ORS 215.246 (4)(b) and
(c)—and is therefore not a Utility Facility Project.

Question No. 2: Explain the soil classification and rating for the

irrigation of agricultural land with reclaimed water on both the Poe Valley
Site (2) and the Reeder Road Site (1).

Response: See attached Letter from Gregory S. Hathaway dated
July 1, 2020 (Exhibit DS), which includes a letter from Walt Meyer dated June
30, 2020 marked as Exhibit B.

Question No. 3: Explain in more detail why recycled water

cannot be used at Miller Island Wildlife Refuge.

Response: See attached Letter from Gregory S. Hathaway dated
July 1, 2020 (Exhibit DS) and Alternatives Addendum No. 2 from Walt
Meyer marked as Exhibit C.

Question No. 4: Explain in detail the District’s calculation in

determining the amount of acreage necessary to apply the recycled water to
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both Sites 1 and 2. A concern was expressed that the amount of acreage to be
irrigated at either Site was less than the amount needed to accommodate the
proposed recycled water plan.

Response: See attached Letter from Gregory S. Hathaway dated
July 1, 2020 (Exhibit DS), which includes a letter from Walt Meyer dated June
30, 2020 marked as Exhibit B.

V. Conclusion.

The District acknowledges the people and testimony in
opposition to the District’s Site 1 project. However, the District Board
unanimously believes this proposed Land Application project is
appropriate, encouraged by the State of Oregon and satisfies all of the
County’s applicable legal requirements.

The record demonstrates there are successful land application
projects throughout Oregon and that DEQ will ensure that the environment,
water quality and public health issues are properly addressed before issuing
a permit to the District (as required by the County’s Land Development
Code). The record also demonstrates that the District has satisfied all of the
County’s applicable legal requirements and qualifies as a Land Application

Project pursuant to ORS 215.246 (4).
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Based on the foregoing, the District respectfully requests the
County to approve its proposed Recycled Water Use Project for Site 1 and
adopt the aforementioned statements and proposed Findings, Conclusions

of Law and Conditions of Approval.

DATED this 17th day of July, 2020.

HATHAWAY LARSON LLP

By: s/Gregory S. Hathaway
Gregory S. Hathaway, OSB #731240
1331 NW Lovejoy St., Ste. 950
Portland, OR 97209
Of Attorneys for Applicant South Suburban
Sanitary District




EXHIBIT DS
L

HATHAWAY LARSON

Koback - Connors . Heth

July 1,2020
VIA EMAIL

Board of Commissioners
Planning Commissioners
¢/ o Eric Nobel

305 Main Street, Suite 1
Klamath Falls OR 97601
enobel@klamathcounty.org

Re: South Suburban Sanitary District
Case Files 7-20 (Site 2) and 1-20 (Site 1)

Dear Board of Commissioners and Planning Commissioners:

This correspondence regarding the two above-referenced Case
Files is in response to questions that you asked the District after your hearing
on June 27t. We respectfully request that Mr. Nobel enter my letter into the
record for both matters.

Question No. 1: Explain why the District’s proposed Recycle
Water Project for both Sites 1 and 2 is a Land Application Project and not a
Utility Facility Project.

Response: The District understands that some opponents to the
proposed Recycled Water Project (for either Site) have attempted to

Gregory S. Hathaway
1331 NW Lovejoy St., Ste. 950
Portland, OR 97209
greg(@hathawaylarson.com
(503) 303-3103 direct
(503) 303-3101 main
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characterize the Project as being a “Utility Facility Project” and not a “Land
Application Project”. State and County law can assist us in answering
Question No. 1.

State law clearly permits Land Application Projects on Exclusive
Farm Use (“EFU”) land. ORS 215.213 (1)(y); ORS 215.283 (1)(v). The Klamath
County Land Development Code (“KCLDC”) also expressly permits the
Land Application of reclaimed water on agricultural land in its EFU zone.
KCLDC 54.010 V.

State law also clearly defines what is meant by a Land
Application Project. ORS 215.246 (4)(b) provides that the establishment and
use of equipment, aerated and non-aerated water impoundments, pumps
and other irrigation equipment that are “accessory to and reasonably necessary
for the land application to occur on the subject tract” are uses allowed in the EFU
zone.

County law distinguishes between a Land Application Project
and a Utility Facility. As stated above, KCLDC 54.010 V specifically
recognizes Land Application Projects as permitted uses in the EFU zone.
The County’s Code also specifically provides that “Utility Facility Service
Lines” and “Utility Facilities” necessary for public service are permitted in
the EFU zone. KCLDC 54.010 W and X.

These distinctions are important in answering Question No. 1.
Both State and County law allow and distinguish Land Application Projects
from Utility Facility Projects. The key, then, is whether the District’s
proposed Land Application Project qualifies as an allowed use under State
law pursuant to ORS 215.246 (4)(b). If it does, then the proposed Land
Application Project qualifies as a permitted use in the County’s EFU zone
pursuant to KCLDC 54.010 V.

The District submitted a letter from Walter J. Meyer, the Project
Engineer for the proposed Land Application Project dated June 24, 2020 into
the record on June 24 for Case File No. 7-20. Mr. Meyer explained how the
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proposed Land Application Project qualified as an allowed use in the EFU
District. He summarized by stating:

“It is my professional opinion that...the component parts
of the proposed recycled water project constitute the
establishment and use of facilities that are customarily
accessory to and reasonably necessary for the land
application to occur on Site 2 in compliance with ORS
215.246 (4)(b).”

Mr. Meyer’s Letter is attached to this Letter as Exhibit A. Mr. Meyer's
resume has also been submitted into the record. (Exhibit BK).

Based on the foregoing, the Planning Commission and Board of
Commissioners can find that the District’s proposed Recycled Water Project
is a Land Application Project and not a Utility Facility Project under both
State and County law.

Question No. 2: Explain the soil classification and rating for the
irrigation of agricultural land with reclaimed water on both the Poe Valley
Site (2) and the Reeder Road Site (1).

Response: This question raises the question whether the soils
for Sites 1 and 2 are conducive for the irrigation of reclaimed water pursuant
to the proposed Land Application Project.

Oregon statutes require DEQ to determine if recycled water
applied to EFU zoned land will be conducted to ensure continued
agricultural production that will not reduce the productivity of the land.
ORS 215.246(1)(a). The District will be required to submit its Recycled Water
Use Plan to DEQ that contains all of the information on site soils, and DEQ
will establish requirements and conditions that are designed to ensure the
long term productivity of the land and ensure that irrigation water is applied
at appropriate agronomic rates. See Letter from Walter J. Meyer, District
Project Engineer attached as Exhibit B.



EXHIBIT DS
July 1, 2020
Page 4

The District believes that the soils for Sites 1 and 2 along with
other factors required by DEQ, will allow DEQ to conclude that the
reclaimed water can be applied at appropriate agronomic rates that will
ensure the continued agricultural production on Sites 1 and 2.

Based on the foregoing, the Planning Commission and Board of
Commissioners can find that the District’s Recycled Water Plan for both Sites
1 and 2 will be reviewed by DEQ to ensure compliance with ORS 215.246

(1)(@).

Question No. 3: Explain in more detail why recycled water
cannot be used at Miller Island Wildlife Refuge.

Response: Mr. Walter J. Meyer, District Project Engineer, in his
Addendum No. 2 for Site 2, explains in more detail why this alternative is
not a viable alternative for the District’s proposed Land Application Project.
See Addendum No. 2 for Site 2, attached as Exhibit C.

Based on Mr. Meyer’s assessment, the Planning Commission and
Board of Commissioners can find that the Miller Island Wildlife Refuge is
not a viable alternative pursuant to ORS 215.246 (3).

Question No. 4: Explain in detail the District’s calculation in
determining the amount of acreage necessary to apply the recycled water to
both Sites 1 and 2. A concern was expressed that the amount of acreage to
be irrigated at either Site was less than the amount needed to accommodate
the proposed recycled water plan.

Response: Mr. Walter J. Meyer, District Project Engineer
explains in his attached Letter, Exhibit B, that the District has estimated the
amount of land required and necessary for its Land Application Project for
both Sites 1 and 2. He explains, however, that DEQ will determine in its
review and approval of the proposed Project the final design and amount of
land required for the application/irrigation of the reclaimed water.






